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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .1 36(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 
• Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 

Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1)^ Responsive to communication(s) filed on 26 October 2005 . 
2a)^ This action is FINAL. 2b)D This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quay/e, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) M Claim(s) 1-15 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) ^ Claim(s) 1-15 is/are rejected. 

7) Q Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10) ^ The drawing(s) filed on 20 February 2004 is/are: a)D accepted or b)S objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12) D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)D All b)D Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2. D Certified copies of the priority documents have been received in Application No. . 

3. D Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 

Drawings 

The drawings are objected to under 37 CFR 183(a). The drawings must show 
every feature of the invention specified in the claims. Therefore, the tubular elongate 
members (claim 4) must be shown or the feature(s) canceled from the claim(s). The 
members shown are clearly not tubular, as the end comes to a point clearly showing the 
members to be solid and not tubular. No new matter should be entered. 

Corrected drawing sheets in compliance with 37 CFR 1.121(d) are required in 
reply to the Office action to avoid abandonment of the application. Any amended 
replacement drawing sheet should include all of the figures appearing on the immediate 
prior version of the sheet, even if only one figure is being amended. The figure or figure 
number of an amended drawing should not be labeled as "amended." If a drawing figure 
is to be canceled, the appropriate figure must be removed from the replacement sheet, 
and where necessary, the remaining figures must be renumbered and appropriate 
changes made to the brief description of the several views of the drawings for 
consistency. Additional replacement sheets may be necessary to show the renumbering 
of the remaining figures. Each drawing sheet submitted after the filing date of an 
application must be labeled in the top margin as either "Replacement Sheet" or "New 
Sheet" pursuant to 37 CFR 1 .121(d). If the changes are not accepted by the examiner, 
the applicant will be notified and informed of any required corrective action in the next 
Office action. The objection to the drawings will not be held in abeyance. 
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Claim Rejections - 35 USC § 103 

In this action it is noted that patent drawings can be relied on to show relative 
dimensions. In re Hopkins, 342 F.2d 1010, 145 USPQ 140 (CCPA 1965); In re 
Wolfensperger, 302 F.2d 950, 133 USPQ 140 (CCPA 1962). 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-3 and 6-14 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Rowan (US 3,484,081). 

As to claim 1 , Rowan discloses a fence module for use in a modular fence 
comprising, a plurality of generally parallel elongate members (11) each having an 
upper end (about 21a) and a tapered lower end (below 21b), upper (14) and lower (16) 
crossbars connecting said plurality of elongate members in a row comprising a pair of 
end members (the first and last 1 1 in a module made of several of 1 1 as shown in 
Figure 8 for example) and a plurality of intermediate members (11), wherein said 
elongate members have a spacing, each of said upper and lower crossbars comprising 
a continuous, solid, and unbroken member (this is true of Rowan's fencing module 
when assembled of several individual units), a connector (14 and 16 are connectors) 
extending outwardly beyond at least one of said pair of end members for closely 
connecting said module to another module, said tapered lower ends of said elongate 
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members extending at least about 3 inches (examining the relative distances of figure 5 
and reading column 2 lines 21-24 it is clear the elongate members extend at least about 
3 inches below the lower crossbar) below said lower crossbar for insertion into ground, 
said elongate members extending at least about 16 inches above said lower crossbar 
(examining the relative distances of figure 5 and column 2 lines 21-24 it is clear the 
elongate members extend at least 16 inches above the lower crossbar). 

Rowan fails to disclose that elongate members have a spacing of between about 
1 inch and about 2.5 inches. However, Rowan states that "size and spacing is 
adjustable", column 1 lines 24-27, and that "the fence can be made various sizes for 
ornamental and decorative landscaping", column 1 lines 52-58. Therefore, it would 
have been no more than an obvious matter of engineering design choice to one with 
ordinary skill in the art at the time applicant's invention was made, to modify the fence 
as disclosed by Rowan to employ elongate members have a spacing of between about 
1 inch and about 2.5 inches. This change would have produced no new or unexpected 
results 

As to claim 2, Rowan discloses a fence module according to claim 1 , wherein 
said upper crossbar extends across and covers said upper ends (the area about 21a) of 
said plurality of elongate members. 

As to claim 3, Rowan discloses a fence module wherein the spacing between 
said elongate members is uniform. 
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As to claim 6, Rowan discloses a fence module wherein said row of elongate 
members is generally straight (the modules can be arranged such column 1 lines 39- 
46). 

As to claim 7, Rowan discloses a fence module wherein said row of elongate 
members is curved (the modules can be arranged such column 1 lines 39-46). 

As to claim 8, Rowan discloses a fence module wherein said curved row of 
elongate members forms an arc (column 1 lines 39-42), but does not specify that this 
arc is between about 30° and about 90°. However, Rowan states that "the fencing can 
be erected to follow any type curve or curvatures", column 1 lines 24-27, and that the 
elements (13) of a module "can be turned at 45° either inward or outward and can also 
form a circle inward or outward" column 1 lines 39-42. Therefore, it would have been no 
more than an obvious matter of engineering design choice to one with ordinary skill in 
the art at the time applicant's invention was made, to arrange the fence elements into 
modules following an arc between about 30° and about 90°. This change would have 
produced no new or unexpected results 

As to claim 9, Rowan discloses a fence module wherein said curved row of 
elongate members forms an arc (column 1 lines 39-42), but does not specify that this 
arc is between about 60°. However, Rowan states that "the fencing can be erected to 
follow any type curve or curvatures", column 1 lines 24-27, and that the elements (13) of 
a module "can be turned at 45° either inward or outward and can also form a circle 
inward or outward" column 1 lines 39-42. Therefore, it would have been no more than 
an obvious matter of engineering design choice to one with ordinary skill in the art at the 
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time applicant's invention was made, to arrange the fence elements into modules 
following an arc between about 60°. This change would have produced no new or 
unexpected results 

As to claim 10, Rowan discloses a fence module wherein said module is about 2 
feet long (examining the relative distances of figure 5 and reading column 2 lines 21-24 
it is clear that a module consisting of two of 1 3 would be about 2 feet long). 

As to claim 1 1 , Rowan discloses a fence module wherein said elongate 
members extend between about 16 inches and about 24 inches above said lower 
crossbar (examining the relative distances of figure 5 and reading column 2 lines 21-24 
it is clear that the elongate members extend between about 16 inches and about 24 
inches above the lower crossbar). 

As to claim 12, Rowan discloses a fence module for use in a modular fence 
comprising a plurality of generally parallel elongate members (11) each having an upper 
end (about 21a) and a tapered lower end (below 21b), upper (14) and lower (16) 
crossbars connecting said plurality of elongate members in a row comprising a pair of 
end members (the first and last 1 1 in a module) and a plurality of intermediate members 
(11), wherein said elongate members have a spacing, each of said upper and lower 
crossbars comprising a continuous, solid, and unbroken member, two pairs of lips 
(18,19), each pair comprising upper and lower lips, each pair of lips extending outwardly 
beyond a corresponding one of said pair of end members, each of said pairs of lips 
providing guides (17) for receiving an elongate stake (1 1) for connecting each pair of 
lips to a corresponding pair of lips on another module, wherein said elongate stake 
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includes a tapered lower end for insertion into ground, wherein spacing between sajd 
elongate stake and the corresponding end member is the same as the spacing of the 
elongate members, said tapered lower ends of said elongate members extending at 
least about 3 inches below said lower crossbar for insertion into ground (examining the 
relative distances of figure 5 and reading column 2 lines 21-24 it is clear the elongate 
members extend at least about 3 inches below the lower crossbar), said elongate 
members extending at least about 16 inches above said lower crossbar (examining the 
relative distances of figure 5 and reading column 2 lines 21-24 it is clear the elongate 
members extend at least 16 inches above the lower crossbar). 

Rowan fails to disclose that elongate members have a spacing of between about 
1 inch and about 2.5 inches and that the spacing between the elongate stake and the 
corresponding end member is not more than about 2.5 inches. However, Rowan states 
that "size and spacing is adjustable", column 1 lines 24-27, and that "the fence can be 
made various sizes for ornamental and decorative landscaping", column 1 lines 52-58. 
Therefore, it would have been no more than an obvious matter of engineering design 
choice to one with ordinary skill in the art at the time applicant's invention was made, to 
modify the fence as disclosed by Rowan to employ elongate members have a spacing 
of between about 1 inch and about 2.5 inches, and spacing between the elongate stake 
and the corresponding end member not more than about 2.5 inches. This change 
would have produced no new or unexpected results 
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As to claim 13, Rowan discloses a fence module wherein said spacing between 
said elongate members (11) and between said elongate stake (11) and said 
corresponding end member (the first and last 1 1 in a module) is uniform. 

As to claim 14, Rowan discloses modular fence comprising a plurality of modules 
(made up of combinations of 1 1 and 13) each having a plurality of generally parallel 
elongate members (11) each having an upper end (about 21a) and a tapered lower end 
(below 21b), upper (14) and lower (16) crossbars connecting said plurality of elongate 
members in a row with a pair of end members (the first and last 1 1 in a module) and a ' 
plurality of intermediate members (11), wherein said elongate members have a spacing, 
each of said upper and lower crossbars comprising a continuous, solid, and unbroken 
member, two pairs of lips (18,19), each pair comprising upper and lower lips, each pair 
of lips extending outwardly beyond a corresponding one of said pair of end members, 
each of said pairs of lips providing guides (17) for receiving an elongate stake (1 1) for 
connecting each pair of lips to a corresponding pair of lips on another module, said 
tapered lower ends of said elongate members extending at least about 3 inches below 
said lower crossbar for insertion into ground (examining the relative distances of figure 5 
and reading column 2 lines 21-24 it is clear the elongate members extend at least about 
3 inches below the lower crossbar), said elongate members extending at least about 16 
inches above said lower crossbar (examining the relative distances of figure 5 and 
reading column 2 lines 21-24 it is clear the elongate members extend at least 16 inches 
above the lower crossbar), wherein some of said plurality of said modules each include 
a generally straight row of said elongate members (column 1 lines 24-27, 39-42), 
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wherein some of said plurality of said modules each include a curved row of said 
elongate members (column 1 lines 24-27, 39-42), wherein said elongate stake includes 
a tapered lower end for insertion into said ground. 

Rowan fails to disclose that elongate members have a spacing of between about 
1 inch and about 2.5 inches and that the spacing between the elongate stake and the 
corresponding end member is not more than about 2.5 inches. However, Rowan states 
that "size and spacing is adjustable", column 1 lines 24-27, and that "the fence can be 
made various sizes for ornamental and decorative landscaping", column 1 lines 52-58. 
Therefore, it would have been no more than an obvious matter of engineering design 
choice to one with ordinary skill in the art at the time applicant's invention was made, to 
modify the fence as disclosed by Rowan to employ elongate members have a spacing 
of between about 1 inch and about 2.5 inches, and spacing between the elongate stake 
and the corresponding end member not more than about 2.5 inches. This change 
would have produced no new or unexpected results 

Claims 4-5 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Rowan (US 3,484,081) as applied in claims 1-3 and 6-14, above, and further in view of 
Nesic (US 6,360,481). 

As to claim 4, Rowan discloses a fence module wherein said elongate members 
are round bars, but does not disclose that they are tubular. 

Nesic (US 6,360,481) teaches the use of tubular elongate members (12) due to 
cost and weight considerations, and also to hold animal repellant. Accordingly it would 
have been obvious to one of ordinary skill in the art at the time of applicant's invention, 
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to modify the arrangement of Rowan to include tubular elongate members as taught by 
Nesic for the purpose of reduced cost, reduced weight, and the ability to hold animal 
repellant. 

As to claim 5, Rowan discloses modular fence wherein said module is made from 
metal, Rowan fails to disclose that the metal used is aluminum. 

Nesic (US 6,360,481) teaches the use of aluminum due to considerations of cost, 
weight, and durability (column 4 lines 33-35). Accordingly, it would have been obvious 
to one of ordinary skill in the art at the time of applicant's invention to provide Rowan 
with aluminum as the material for the fence modules as taught by Nesic so as to provide 
a fence of low cost and weight as well as high durability. 

Claim 15 is rejected under 35 U.S.C. 103(a) as being unpatentable over Rowan 
(US 3,484,081) as applied in claims 1-3 and 6-14, above, and further in view of 
Summers (5,964,452). 

As to claim 15, Rowan discloses the modular fence as claimed except for an 
anchor brace inserted into the ground, said anchor brace having a cross section that is 
larger than said elongate stake and said members and at lease one lip protruding 
outwardly from said brace, said lip of said brace including a guide for receiving said 
elongate stake. 

Summers teaches the use of an anchor brace (13) with fencing that is inserted 
into the ground, said anchor brace having a cross section that is larger than the 
elongate stake and the members and at lease one lip (17) protruding outwardly from 
said brace, said lip of said brace including a guide (18) for receiving said elongate 
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stake. Summers teaches this is for the purpose of supporting a fencing unit. 
Accordingly, it would have been obvious to one of ordinary skill in the art at the time of 
applicant's invention, to provide Rowan with an anchor brace as taught by Summers for 
the purpose of supporting the fence modules. 

Response to Arguments 

Applicants arguments filed 10/26/2005 have been fully considered but they are 
not persuasive. 

As advanced in the rejection of the claims, the examiner is considering several 
individual units assembled to be a module as shown in Rowan Figures 1, 7, 8. An 
inspection of Figure 8, shows that each of the upper and lower crossbars is a 
continuous, solid, and unbroken member within a module. The examiner points out that 
Rowan discloses a fence made of more than one unit, part of which the examiner is 
referring to as a module (again more than one unit per module), as such, Rowan meets 
the structure that is currently claimed by applicant. 

In response to applicant's argument that the examiner's conclusion of 
obviousness is based upon improper hindsight reasoning, it must be recognized that 
any judgment on obviousness is in a sense necessarily a reconstruction based upon 
hindsight reasoning. But so long as it takes into account only knowledge which was 
within the level of ordinary skill at the time the claimed invention was made, and does 
not include knowledge gleaned only from the applicant's disclosure, such a 
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reconstruction is proper. See In re McLaughlin, 443 F.2d 1392, 170 USPQ 209 (CCPA 
1971). 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Daniel J. Mills whose telephone number is 571-272- 
8115. The examiner can normally be reached on M-F 8:30-5:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Daniel P. Stodola can be reached on 571-272-7087. The fax phone number 
for the organization where this application or proceeding is assigned is 703-872-9306. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 




DJM 
1/8/2006 



DANIEL P. ST000LA 
SUPERVISORY PATENT EXAMINER 
TECHNOLOGY CEMTER 3600 



